HEARING DATE AND TIME: June 2, 2011 at 10:00 a.m.(Eastern Time)

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Robert J. Lemons

Attorneys for Debtors
and Debtors in Possession

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

___________________________________________________________________ X

Inre : Chapter 11 Case No.

LEHMAN BROTHERS HOLDINGS INC., etal., 08-13555 (JMP)
Debtors. : (Jointly Administered)

___________________________________________________________________ X

DEBTORS’ OMNIBUS REPLY TO CERTAIN RESPONSES TO
DEBTORS’ FORTY-FIRST, FORTY-SECOND AND
FORTY-THIRD OMNIBUS OBJECTIONS TO CLAIMS (LATE-FILE D
CLAIMS AND LATE-FILED LEHMAN PROGRAMS SECURITIES CL _ AIMS)

TO THE HONORABLE JAMES M. PECK,
UNITED STATES BANKRUPTCY JUDGE:

Lehman Brothers Holdings Inc._(“LBFland its affiliated debtors in the above-
captioned chapter 11 cases, as debtors and débtmwssession (collectively, the “Debtddile
this omnibus reply (the “Replyto certain responses received opposing the ébtbrs’ Forty-
First Omnibus Objection to Claims (Late-Filed ClajnfiDocket No. 11306], (ii) Debtors’ Forty-
Second Omnibus Objection to Claims (Late-Filed LahrRrograms Securities Claims) [Docket
No. 11307], and (iii) Debtors’ Forty-Third Omnib@bjection to Claims (Late-Filed Lehman

Programs Securities Claims) [Docket No. 11308]lémively, the “Omnibus Objectiof)s and

respectfully represent as follows:

! Capitalized terms not defined herein shall haventkeaning ascribed to them in the Omnibus Objections
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l. PRELIMINARY STATEMENT

1. The Bar Date Order (as defined below) requiredithatder for claims to
be considered timely-filed, they must have beenalst received on or before the applicable

deadline. The claims included on Exhibft ¢¢he “Late-Filed Clainy were received after the

applicable Bar Dates (as defined below), and tleeeeshould be expunged and disallowed.

2. The Late-Filed Claims were mailed by Claimantsarefgn countries less
than six calendar days prior to the applicable Bate. Based on the Debtors’ review of
information concerning the delivery period for mfadm the applicable foreign countries, the
Claimants could not have reasonably expected liealt ate-Filed Claims would be delivered to
the Debtors prior to the Bar Dates. The Claimadotsiot argue that they are entitled to relief
pursuant to Bankruptcy Rule 9006(b), but ratheretyestate they mailed the Late-Filed Claims
prior to the applicable deadline. Notwithstandihgt the Claimants did not raise such arguments,
for the reasons set forth herein, the Claimantaagsatisfy the “hard line” application of the
“excusable neglect” standard followed by the SedBimduit and by this Court in these chapter 11
cases.

3. This Court entered an order on June 2, 2009 [Dadke#d271] (the “Bar
Date Ordeib), establishing (i) September 22, 2009 (the “Baté) and November 2, 2009 (the

“Securities Programs Bar Ddtéogether with the Bar Date, the “Bar Ddfeas the deadlines for

filing claims against the Debtors based on prepetitlaims and (ii) the procedures for the filing
of such claims. Despite clear language in theB&te Order warning that failure to timely file a

claim would result in their claims being barred tblaimants submitted untimely claims.

2 Exhibit A lists the holder of each Late-Filed Claim (thedidtant), its claim number, the date the claim was
postmarked, the date the claim was received, thatopof origin, and the method of mailing.
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4, The Debtors received formal and informal responsdise Omnibus
Objections representing over 300 claims. The nesg® assert a variety of reasons why the
untimeliness of the Late-Filed Claims should beused. The vast majority of excuses relate to
the time that the mail was in transit, particulasliyh regard to international mail. Through this
Reply, the Debtors reply to the ten responses‘Rlesponsey filed by the Claimants.

Il ARGUMENT

A. The Second Circuit Strictly Enforces
Bar Dates and Sets a High Bar for Excusable Neglect

5. As this Court has recognized, “bar dates are afitiagmportant to the
administration of a successful chapter 11 casefe Lehman Bros. Holdings, Inet33 B.R. 113,
119 (Bankr. S.D.N.Y. 2010) (internal quotations tied). A bar date enables debtors to
determine with reasonable promptness, efficienag,fanality what claims will be made against
their estates—a determination without which thayncd effectively reorganizeln re Keene
Corp., 188 B.R. 903, 907 (Bankr. S.D.N.Y. 199B)orida Dept. of Ins. v. Drexel Burnham
Lambert Group, Inc. (In re Drexel Burnham Lamberb@, Inc.) 148 B.R. 1002, 1005
(S.D.N.Y. 1993) (“The bar order by forcing credgdo make known their claims against the
estate, enables the bankruptcy judge to tally epldbtor’'s assets and liabilities so that a
reorganization plan can be developed.”) (internaltgtions omitted). Bankruptcy Rule 9006(b)
vests the decision to extend the bar date “squavithyn the discretion of the bankruptcy judge.”
In re Drexel Burnham Lambert Group, Iné48 B.R. at 1008.

6. Bankruptcy Rule 9006(b)(1) provides that “on motioade after the

expiration of the specified period [the court mpglmit the act to be done where the failure to act

3 This Reply only addresses the Responses listedkbibiEA. The Debtors reserve their right to file replyefs
responding to all other responses received in appogo the Omnibus Objections.
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was the result of excusable neglect.” Fed. R. Badnk9006(b)(1). The Supreme Court, in
interpreting the term “excusable neglect,” has thiedd the term “neglect” in its ordinary sense
means “to give little attention or respect to aterator . . . to leave undone or unattended to
esplecially] through carelessness . . . and encesaggaboth simple, faultless omissions to act and

more commonly, omissions caused by carelessné&serieer Inv. Serv. Co. v. Brunswick Assocs.

[P, 507 U.S. 380, 388 (1993). The determination o€ier a claimant's neglect of a deadline
is excusableaccording td?ioneer however, is an equitable determination in whidoart should
consider all relevant circumstances surroundingléienant’s omission, such as: “the danger of
prejudice to the debtor, the length of the delay igs potential impact on judicial proceedings, the
reason for the delay, including whether it was witihe reasonable control of the movant, and

whether the movant acted in good faithd: at 395.

4 Lo annh s e thaDiAn vf
r. LLE a LI

applying-th
claim was the result of “excusable neglect,” theddel Circuit has taken a “hard line” approach
that does not give the four factors equal weidhtre Enron Corp.419 F.3d 115, 122-24 (2d Cir.
2005);In re Lehman Bros. Holdings Inet33 B.R. at 119-20. The thiRloneerfactor—the
reason for the delay in filing, including whethketcause of such delay was within the reasonable
control of the claimant—is the most criticabee Enron419 F.3d at 122-24The Second Circuit
has noted that the reason for this approach ighkatther factors delineatedRoneer—
prejudice, length of delay and impact on judiciadqeedings, and the claimant’s good faith—will
typically weigh in favor of the claimant, and theuct will therefore focus on the reason for the
delay in filing. Id. at 122 (citingSilivanch v. Celebrity Cruises, In@33 F.3d 355, 368 (2d Cir.

2003).).
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8. This Court has followed the Second Circuit’s “han@” approach in
applying thePioneerfactors in deciding ten prior motions in this cag#nly on two occasions,
where “creditors consciously endeavored to comptig the bar date and established that their
delay was the result of justifiable confusion otrex application of the bar date to their particular
claims,” did this Court find the existence of exable neglect.In re Lehman Brothers Holdings
Inc., 433 B.R. at 127. On the eight other occasidns,Gourt found that the delay in filing the
late claims was within the control of the variolsmants and that “reasons offered by the
Movants demonstrate a lack of care or thoughttaingion to the preparation and filing of their
proofs of claim.” Id. The Court should follow its prior decisions aneoule the Responses
which allege mere “neglect”—not “excusable negleeth the part of the claimants in failing to
timely file their claims.

9. ThePioneerfactors, particularly the reason for Claimantdagen filing
their Claims, the prejudice to the Debtor, andlémgth of the delay, weigh heavily in favor of the
Debtors.

B. The Omnibus Objections Should Be Granted
Because the Claimants Cannot Demonstrate Excusabieglect

10.  The burden of establishing excusable neglect iargdyion the Claimants,
not the Debtors or the Courn re Enron Corp.419 F.3d at 121 (“The burden of proving
excusable neglect lies with the late-claimantThe Claimants do not argue that the
circumstances surrounding the Late-Filed Claimgavarelief pursuant to Bankruptcy Rule
9006(b), or provide any analysis in support of ‘esable neglect” to satisfy their burden.

11. The only argument asserted by the Claimants tleat tlate-File Claims
should be deemed timely-filed is that they maileeirt proofs of claims prior to the applicable Bar

Date. Contrary to such assertions, postmarking #éte-Filed Claims prior to the applicable Bar

US_ACTIVE:\43710536\07\58399.0008 5


mauro
Evidenziato

mauro
Evidenziato

mauro
Linea

mauro
Evidenziato

mauro
Evidenziato


Date does not satisfy the Bar Date Order. Purswoatiie Bar Date Order, “[p]roofs of Claim will

be deemed timely-filed only dctually receivedby Epiq or the Court on or before the Bar Date.”

(Bar Date Ord. at 3 (emphasis in original).) Sarlil, the Bar Date Notice and the Securities
Programs Bar Date Notice each warned, in bold an@dined font, that claims would only be

considered timely iactually receivedon or before the Bar Date. (Bar Date Notice at 3;

Securities Programs Bar Date Notice at 3.) Thel®Bde Notice and the Securities Programs Bar
Date Notice were widely disseminated, and the S&esiPrograms Bar Date Notice was
translated into numerous different languages.

12. The provisions of the Bar Date Order, the BareDNtice, and the
Securities Programs Bar Date Notice were cleanswagnbiguous. Each stated, in no uncertain
terms, that claims would only be deemed timebcifually receivean or before the Bar Date.
Notwithstanding such fact, Claimants have “fail[¢olfollow the clear dictates of a court rule,”
and they should not be permitted to have theirfisdd claims deemed timely simply because
they mailed their claim on or before the Bar Dat8se In re Enron Corp419 F.3d at 123.

13.  While the Supreme Court iioneerrecognized that courts are “permitted,
where appropriate, to accept late filings causethagvertence, mistake, or carelessness, as well
as by intervening circumstances beyond the pacty‘grol,” Pioneer 507 U.S. at 388, 391, the
Second Circuit has applied a strict standard ierd@hing whether inadvertence or mistake
amounts to excusable neglect, noting that “thetexguwill rarely if ever favor a party who fails to
follow the clear dictates of a court rule, and ...enéhthe rule is entirely clear, we continue to
expect that a party claiming excusable neglect wilthe ordinary course, lose under the Pioneer

test.” In re Enron Corp.419 F.3d at 123, 126 (internal quotations omjtted
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14.  While time in transit can, in some circumstancesstitute excusable
neglect, here the facts do not rise to the leveixaisable neglectSee, e.glin re Bicoastal

Corp.,, 136 B.R. 288, 290 (Bankr. M.D. Fla. 1990) (fingliexcusable neglect where claimant

contracted for delivery of proof of claim by speciflate, but due to extreme weather conditions,

F.3d 709, 715 (7th Cir. 2004)) re Diggs 220 B.R. 247, 252 (Bankr. M.D.N.C. 1998).

15. It was Claimants’ responsibility to mail the Claisisfficiently in advance
of the Bar Dates to insure that the Late-Filed Gtawere received timely. The failure to do so is
mere carelessness that was within the control @h@ints and thus does not satisfy the
requirements for excusable negleSee In re Yankee Distrib. Co., In63 B.R. 222, 223-24 (D.
Vt. 1985) (denying motion to have claim that wag day late deemed timely on basis that
claimant was responsible for late-filing due to ple€ed reliance on postal system to deliver claim
timely). For example, iKkmart, the claimant’s attorney waited until the day befthe bar date to
mail the claim, and entrusted the claim to a cldfknart, 381 F.3d at 712. The clerk, either due
to oversight or because the post office could niargntee next day delivery, checked the box for
Second Day Delivery, thereby causing the claimegalélivered on the day after the bar ddte.
The Court held that by waiting until the last pbogsimoment to mail the claim and failing to
follow up with the clerk, the claimant could notasish excusable neglectd. at 715. Similarly,
in Diggs the court noted that because the claimant waitéithe day before the claim was due

to mail it and used first class mail, rather tharoaernight mail service to ensure compliance with
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the bar date, the reason for the delay was witierréasonable control of the movabiggs, 220
B.R. at 250-52.

16. Here, as detailed on Exhibit &ach of the Claimants mailed his Late-Filed
Claim(s) from a foreign country only four to sixieadar days before the applicable Bar Dates
using first class international mail, which is #lewest type of mail and has no guarantee of
delivery within any particular timeframe. The Ba2ate occurred on a Tuesday and the Securities
Programs Bar Date occurred on a Monday, and theréiie Claimants waited to mail the Late-
Filed Claims until between two and four working ddoefore such deadlines.

17.  Eight of the Late-Filed Claims were mailed from lgdtong. The Hong
Kong Post Office provides delivery guidelines foternational airmail, but notes that the
guidelines are merely points of referencBegHongkong Post Delivery Standards, attached
hereto as Exhibit Bavailable athttp://www.hongkongpost.com/doc/common/
posl5 Supplement.pdf.) For mail from Hong Konghi United States, the Hong Kong Post
Office expects, but does not guarantee, that méibe delivered anywhere between five and
sixteenworking daysafter mailing. d.)

18. Two of the Late-Filed Claims were mailed from Spairhe Spanish Post
Office does not provide an estimated time of affeamail to the United States, and instead
notes that delivery times will vary according te tountry. $eeDescription of Spanish
Registered Mail, attached hereto as Exhihidailable athttp://www.correos.es/ENG/01P-
EnviarDoc/01-CPostales/02-CCertificadas/01P0102¢@ficéadas.asp.) However, the guidelines
provide that mail within Spain takes up3avorking daydor delivery, and international mail
within Europe takes up # working days It is not reasonable to expect that mail dejnfeom

Spain to the United States would take any less tirae mail delivery to countries within Europe.
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19.  The untimeliness of the Late-Filed Claims was selyawithin Claimants’
control and occurred as a result of Claimants’ylelanailing the Late-Filed Claims and their
choice to use the slowest delivery option. Degigerequirement that claims aetually received
prior to the Bar Dates, the Claimants delayed mgithe Late-Filed Claims until six or fewer

calendar days (four or fewer working days) priothte applicable Bar Dates using Hong Kong or

Spain’s regular mail system. Claimants electedmaoise any priority or express designation, or
any overnight services such as FedEx, DHL, or UPus, it was unreasonable for Claimants to

have had any expectation that the Late-Filed Clawmsld arrive prior to the Bar Dates. As such,

the reason for the delay weighs strongly agaifisioang of excusable neglect.

C. Allowing the Claims Will Prejudice These Estates

20.  “Prejudice” includes not only the harm to the delitot also the adverse
impact that a late claim may have on the judictithanistration of the case, considering the size of
the late claim in relation to the estatgee In re Keene Cor{dl88 B.R. 903, 910 (Bankr. S.D.N.Y.
1995);In re Drexel Burnham Lambert Group, In¢48 B.R. at 1007n re Alexander’s InG.176
B.R. 715, 722 (Bankr. S.D.N.Y. 1995). More than0®D claims have been filed against the
Debtors. Enforcement of the Bar Dates is critioalthe Debtors to manage the enormous task of
processing the claims and to proceed with reorgdiniz. The Debtors’ employees and advisors
have spent significant amounts of time analyzirggdiaims, and the Debtors have filed a proposed
reorganization plan and disclosure statement. Thisrt has already determined that in these
cases “the enormity of the claims allowance protesslf-evident, and prejudice needs to be
evaluated in this unprecedented setting” and tbezeh “strict application of the Bar Date Order
is needed to effectively manage the claims proaadghat permitting additional claims will lead
to an opening of the claims process with foreseept#judice to the Debtordri re Lehman

Brothers Holdings In¢.433 B.R. at 121.
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21.  While Claimants may argue that the Debtors will betprejudiced by
acceptance of the Late-Filed Claims because “itlg one claim” or because the dollar value is
relatively small, this argument should be rejectédgnores the cumulative effect that permitting
the Late-Filed Claims will have on the estate. niting exceptions to the Bar Dates does not
impact “only one claim” and could have a signifiteanonomic impact on the estates, including
the distributions available to creditors that exsad proper diligence in filing their claims. As
this Court has recognized, “[t]he prejudice to Drebtors is not traceable to the filing of any
additional single claim but to the impact of petmd exceptions that will encourage others to
seek similar leniency.’ld. at 121.

22.  The status of these chapter 11 cases also corfmensejudice that Debtors
will suffer if the Late-Filed Claims are allowed pooceed. The Debtors filed their first amended
chapter 11 plan and disclosure statement on Ja@%a011. The filing, in and of itself, of a
chapter 11 plan and disclosure statement is arfdwad is considered when determining whether a
debtor will be prejudicedsee In re Keene Cord88 B.R. at 910. The Debtors have spent
significant amounts of time and effort negotiatthg chapter 11 plan as well as reviewing and
objecting to claims. If Claimants are granteddealy on the basis of excusable neglect, then
holders of other late-filed claims will seek simitalief. A sudden increase in claims at this time
would disrupt the orderly administration of the Dualk’ estates.

4. Length of Delay.

23. The Late-Filed Claims were received between onetlaingen days after
the Bar Dates. Although the Debtors recognizettiatength of delay as to certain Late-Filed
Claims was minimal, Claimants never filed a motwath the Court seeking relief under
Bankruptcy Rule 9006(b). It was only after the e filed the Omnibus Objections, almost a

year after the Bar Date and ten months after tler8es Programs Bar Date, that these parties
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raised any argument that their Late-Filed Clainmuthbe deemed timely-filed. At least two of
the Claimants requested return receipts, whichestgghat they were aware that their Late-Filed
Claims were untimely. If parties are permittecti@mm excusable neglect at this stage in the
proceeding, then the purpose and effect of thelBaes will have been diluted. Accordingly, this
Pioneerfactor weighs in favor of the Debtors.

5. Good Faith.

24.  The Debtors have no evidence that Claimants antbdd faith when they
claimed excusable neglect. However, as discudsagkathis factor typically weighs in favor of
the party moving to file a late claim and hardlynterbalances the other thife®neerfactors
which weigh in the Debtors’ favor, particularly ttreason for delay” factor, discussed above,
which the Second Circuit has deemed to be the retestant and critical in the equitable
determination of whether a movant’s neglect is sable. Seeln re Enron Corp.419 F.3d at

122-24.
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[I. CONCLUSION

WHEREFORE, for the reasons set forth above anddarCmnibus Objections, the
Debtors respectfully request that the Court entesrder disallowing and expunging the Late-
Filed Claims in their entirety and grant such otted further relief as the Court may deem just
and appropriate.

Dated: May 27, 2011
New York, New York

/s/ Robert J. Lemons
Robert J. Lemons

WEIL, GOTSHAL & MANGES LLP
767 Fifth Avenue

New York, New York 10153
Telephone: (212) 310-8000
Facsimile: (212) 310-8007

Attorneys for Debtors
and Debtors in Possession
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EXHIBIT A

red

. Claim Omnibus | Response Docket Date Date Country of Type of Mail
Claimant Name Number | Objection Number Mailed Received Origin
Quismorio, James 36443 41 12130 9/18/09 10/5/09 Hong Kong  First §l&egistered
64505 42 11828 10/27/09 11/3/09 Spain First Classtified,
Iberaval SGR Return Receipt
Requested

Synam Limited 64625 42 12426, 12520 10/28/Q9 19/4/0 Hong Kong First Class
Synam Limited 64626 42 12426, 12521 10/28/Q09 19/4/0 Hong Kong First Class
Synam Limited 64627 42 12426, 12522 10/28/Q9 19/4/0 Hong Kong First Class
Force Manner 65120 42 11831 10/29/09 11/6/09 Hong Kong Firse€la
Company Limited
Vilchez Moleon, 65291 42 12110 10/28/09 11/10/09 Spain First CRegjstered
Antonio
Mohinani, Hassomal | 65305 43 12123, 12124, | 10/27/09 11/10/09 Hong Kong  First Class, Registe
Bulchand and Renu 12125 Return Receipt
Harish Requested
Mohinani, Hassomal | 65306 43 12123, 12124,| 10/27/09 11/10/09 Hong Kong  First Class, Registe
Bulchand and Renu 12125 Return Receipt
Harish Requested
Mohinani, Hassomal | 65307 43 12123, 12124, | 10/27/09 11/10/09 Hong Kong  First Class, Registe

Bulchand and Renu
Harish

12125

Return Receipt
Requested

red

red
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.. Correos :. Standard mail: Characteristics Page 1 of 1

Blenvenidos | Benvidos | Benvinguts | Ongl etorrl | Welcome

Individuals Businesses  Virtual Office Post Codes | Post offices | lter Locator | Fee calgulator | Product advisor

» Sending dociments Indivicuals > Sending documents > Letters and documents > $tandard mall: Characleristics
l.etters and documents

Telegrams . . e
Standard Mail: Characteristics

Bureaufax/Fax
- Sending Parcels The scope of 2 Lelter is the national territory {including Andorra) and abroad.
» Money
«APE. Characterlstics
- BanCorreos
« Othet Services The Lelter must not exceed the maximum dimensions shown below:
- Stamp Collecting
. Museum » ‘When you send documents using an envelope or a box: Length+Height+Width= 90 cm, with the

greatest dimension being no more than 63 cm.

= When you send documents using a rollilube: Length + 2 x the diameter = 104 m, wilh the greatest
gimensicn being no more than 80 cm.

» Customer Service
- Corporate Information

« Press room The mintmum dimensions must nol be less than the following:

= Envelope of box: 14 x 9 em.

ODO  Sponsor of ® Rollitube: Length + 2 x the dlameter = 17 cm, with he greatest dimension not being less than 10 om,
‘Q_QS) g‘e Sp:;nlsh
ympia A Letter can weigh no more than 2 kg.
o tedm B g
—

Logistics Operations and Distribution Periods:
. Delivery geriods:

Winners 55 || \gﬁ‘ w Nationwide delivery of 83% of shipmaents within 3 working days.
of the National ..

* If the letter is sent to Europe, the defivery pariod will be between 2 and 4 working days.

% Foralt ather destinations, the defivery fime will vary aceording to the country.
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